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Update on Europeana Copyright Policy Advocacy Efforts  

Action proposed: For information and to take note of the work being undertaken and 

suggest how to engage the non-library sectors more actively. 

 

 
 

 

 

This document provides an update on the ongoing copyright advocacy activities 
undertaken by Europeana Foundation with support from Kennisland and Helena 
Lovegrove, our Europeana DSI-2 partner, based in Brussels liaising with EU 
institutions and bodies. The update covers the period since the last Europeana Board 
meeting which took place on the 16th of November 2016.  

At the time of the last board call the Copyright Working Group of the Europeana 
Network was working on an update of the advocacy mandate. The updated mandate 
was approved by the Members Council of the Europeana network on the 6th of 
December 2016 with 29 votes in favor and 2 abstentions. The updated mandate has 
subsequently been published on Europeana Pro and is serving as the basis for the 
activities of Europeana in the field of Copyright advocacy.  

We have operationalized the mandate by focussing on four different issues that are 
addressed in the Europeana Commission's proposal for a Copyright in the Digital 
Single Market Directive (hereafter: "DSM directive"). These issues are:  

 Access to Out of Commerce works held by Cultural Heritage Institutions (art 7-
9)  

 Digitization for Preservation (Art 5)  
 An exception for online educational uses (Art 4) 
 An exception for Text and Data Mining (Art 3)  

Our substantive positions on these issues have been outlined in a Position Paper that 
we issued in December (see Annex 1). 

Activities to advance these objectives 

After the publication of the Commission's proposal for the DSM directive the current 
focus of legislative activity is on the European Parliament and the European Council. 
Discussions in the European Parliament (EP) are further advanced and as a result our 
main focus over the last three months has been on the EP. Europeana is currently 
operating on three different levels to advance these objectives: 
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1. Direct engagement with policy makers involved in the legislative process 
related to the DSM directive,  

2. Direct engagement with other stakeholders affected by the issue of access to 
Out of Commerce works,  

3. Close collaboration with other (library) organizations advocating for copyright 
reform that benefits cultural heritage institutions.  

Direct engagement with policy makers 

Our direct engagement with policy makers has focussed on our proposal to improve 
the mechanisms proposed by the European Commission to improve access to Out of 
Commerce works. Our analysis of the proposal (which has been undertaken in 
collaboration with experts from library organizations and academics) makes it clear 
that the Commission's proposal will not result in a significant improvement of the 
situation of all cultural heritage institutions (see Annex 1 for a more detailed summary 
of this analysis). Given this we have undertaken a series of meetings with Members of 
parliament (Rapporteurs, Shadow rapporteurs and political advisors - see Annex 2 for 
a full list of meetings) in which we have highlighted these shortcomings of the 
Commission's proposal and have advocated for improvements to the Commission's 
proposal. Since late January 2017 we have also started to share suggestions for 
amendments with the relevant Members of European Parliament (MEPs). These 
meetings have generally been very positive. So far all MEPs with whom we have met, 
have expressed understanding for our concerns and many have indicated support for 
our suggestions from improving the Commission's proposal.  

In mid January we also met with four officials from the Commission's copyright unit 
and discussed our analysis of their proposal and our suggestions for improving the 
proposal with them. While the Commission has signalled that they stand by their 
proposal, they have signalled understanding for a number of our concerns and have 
expressed the expectation that some of these issues could be addressed through 
changes introduced by the Parliament or the Council. 

We expect to continue meeting with MEPs involved in the parliamentary procedures 
related to the DSM directive until at least the summer. We will also intensify meetings 
with Member States representatives in the upcoming months. It is important that this 
is made in parallel with CHIs advocating their interests at national level.  

Direct engagement with other stakeholders 

In parallel we have continued our engagement with rightsholder representatives 
aimed at nurturing support for our position and proposals. Following a series of initial 
meetings with Europeana Network members FEP and IFFRO started at the Frankfurt 
Book fair in October 2016 we have invited a wider set of rightsholder representatives 
for a stakeholder meeting in Brussels.  

This meeting took place on the 11th of January 2017 in Brussels and was attended by 
representatives from 16 rightsholder organizations. During the meeting we presented 
a proposal for a more comprehensive solution for the Out of Commerce works 
problem (see presentations slides in Annex 3) and invited rightsholder representatives 
to give feedback. While the initial feedback was almost universally negative, all 
stakeholders agreed to continue the conversation about the issue. We have since met 
with a number of the rightsholder representatives present at the meeting. These 
meetings have been focussed on creating a better understanding of our proposal and 
have generally been constructive.  
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While we do not expect that we will be able to convince any of the rightsholders to 
come out in support of our proposal, we are seeing the possibility of convincing some 
of the organizations to refrain from actively working against our proposal. With this 
objective we intend to continue these meetings in the upcoming weeks. 

Collaboration with library organisations 

In addition to our own activities Europeana participates in the Library coordination 
group which includes EBLIDA, LIBER, IFLA, CENL and Public Libraries 2020. In the 
period since the last Board meeting we have participated in two coordination meetings 
(in December and January).  

The group is focussing on a wider set of issues (which includes all of our four core 
issues listed above). The purpose of the coordination group is to ensure consistency 
in our positions and to create synergy among the activities of the individual members. 

In December 2016 the group issued a joint position paper that has been distributed 
among relevant MEPs and other policy makers. Throughout January the group 
worked on joint proposals for amendments for all of the issues identified in the 
position paper. We have started sharing these proposals for amendments with 
selected MEPs in late January 

The library coordination group is currently planning a lunch meeting for MEPs in 
Strasbourg on the 15th of March. The meeting will be an attempt to raise awareness 
for underexposed issues relevant to the library community. Europeana will be 
contributing a session on a more comprehensive solution for the Out of Commerce 
works issue.  

Outlook and concerns 

With the parliamentary proceedings having just started (the draft report from the 
leading JURI Committee is expected to become available at the end of March), it is 
too early to give an assessment of our chances to achieve meaningful improvements 
to the Commission's proposal. For the moment we feel that, together with our partners 
from the library community, we are well positioned to make our position known to 
policy makers and other stakeholders. Our requests for meetings are honored by all 
relevant MEPs and other stakeholders. We have constructive discussions with the 
European Commission and an increasing number of rightsholder representatives.  

We do; however, feel that there is insufficient involvement from other parts of the 
cultural heritage sector. The presence of Archives, Museums and Film heritage 
institutions is very limited. As a cross sectoral network Europeana has some capacity 
to speak to the concerns of these sectors, but without a sustained presence of these 
sectors on the European level it is difficult to convey the urgency of better copyright 
rules for Archives, Museums and Film Heritage institutions.  We have been actively 
working to increase participation from these sectors with some positive results from 
IASA and FIAT/IFTA but would request that the Board members help to engage their 
membership organizations or networks in the debate as the chance to effect change 
will not come for another generation. The opportunity to influence effectively is now 
and will only last for a few months. After that it will be very difficult to make any 
changes in the debate and the advanced text. 

http://www.ifla.org/files/assets/clm/publications/copyright_proposals_-_library_and_chi_responses.pdf
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ANNEX I Europeana Position Paper 
 
ANNEX II Outreach to Policy Makers 
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ANNEX III Presentation from the Stakeholder Meeting 



Insects and Fruit 
Jan van Kessel  
1660 - 1665, Rijksmuseum  
Netherlands, Public Domain

A BETTER SOLUTION FOR 
OUT OF COMMERCE WORKS
Paul Keller | Brussels 11 January 2017 



Untitled 
Anonymous  
1930 Circus Museum  
Netherlands, CC BY-SA

WHAT IS THE PROBLEM?



A better solution for Out of Commerce  Works
CC BY-SA

The problem:



A better solution for Out of Commerce  Works
CC BY-SA

Out of Commerce works 
The Commission’s proposal for a Copyright in the Digital Single 
Market Directive, proposes to address the 20th century black hole 
problem with a licensing mechanism for Out of Commerce Works.  

This mechanism would work by requiring member states to 
introduce legislation, allowing collective management organisations 
to issue licenses that: "may be extended, or presumed to apply, to 
rightholders of the same category as those covered by the licence 
who are not represented by the collective management 
organisation" 



A better solution for Out of Commerce  Works
CC BY-SA

The Commission’s proposal (1)
• The proposal is overly complicated and burdensome and as a 

result the measures proposed by the commission will not 
significantly lessen the efforts required to clear rights enough to 
have a real impact. 

• Licensing will not work in all sectors and for all types of works. We 
need a solution that also works in sectors and types of works 
without a collective rights management practice.



A better solution for Out of Commerce  Works
CC BY-SA

The Commission’s proposal (2)
• The role of the database to be maintained by EUIPO (and by 

extension the ability to opt out) seems underdeveloped in the 
Commission's proposal.  

• The recent ruling in the Doke and Soulier case (CJEU C301/15) has 
cast significant doubt on the legal feasibility of the approach 
proposed by the Commission 




